Minutes

Topsfield Zoning Board of Appeals

Virtual Meeting 

May 23, 2023
Chairman Bob Moriarty called the meeting to order at 7:02 pm. Board members present included Chairman Moriarty, Clerk David Merrill, Dave Moniz, Gregor Smith, Jody Clineff and Alternate Kristin Palace. Lynne Bermudez, Sr. Administrative Assistant, was also present.  
Visitors named on screen via zoom:  Attorney Paul Haverty (consultant to the town for the 10 High St. project) and Attorney George Pucci of KP Law (Town Counsel). Individuals associated with 1 Howlett St. include Elizabeth Mulholland (Board member – Historical Society and applicant for 1 Howlett St.), Anne Barrett (President of the Historical Society), and Steve Whelan (Moderator for the Congregational Church).  Individuals associated with 252 Rowley Bridge Rd - Connemara Farm include Paul Guinee, Larry Guinee, Attorney Frank DiLuna (attorney for Connemara Farm), Attorney James DeCoulos (applicant), and Attorney Nancy McCann (attorney for English Commons Condominium Association). Individuals associated with the 10 High St. project include Attorney Jesse Schomer and Suzanne Decavales (The Caleb Group).  Also present were resident Dick Gandt and members of the public and Boxford Cable Access TV.     
GOVERNOR’S ORDER
Chairman Moriarty read the following announcements:  

Pursuant to Chapter 2 of the Acts of 2023, this meeting will be conducted via remote means. Members of the public who wish to access the meeting may do so via the Zoom meeting identification as listed on the agenda. No in-person attendance of members of the public will be available, but every effort will be made to ensure that the public can adequately access the proceedings in real time, via technological means. In the event that we are unable to do so, for reasons of economic hardship and despite best efforts, we will post on the Town website:  www.topsfield-ma.gov an audio or video recording, transcript, or other comprehensive record of proceedings as soon as possible after the meeting. 
“The meeting is being recorded via ZOOM in the event that the connection is lost at any time during the meeting.  Is there anyone else present who wishes to record the meeting?”   Dick Gandt stated he would like to record the meeting. 
Chairman Moriarty opened the meeting by reviewing meeting logistics.  He asked that meeting attendees not submit comments into Chat during the meeting, but rather raise their hand if they would like to ask a question or provide a comment.  He also explained that the board decided to continue to hold meetings via zoom as it is easier for meeting attendees and, as such, meeting attendance has increased.     
1 HOWLETT STREET – Public Hearing

Lynne Bermudez read the following Legal Notice which was published in the Salem News on May 8th and 15th, 2023. 

Notice is hereby given that the Topsfield Zoning Board of Appeals will hold a public hearing during a ZOOM Zoning Board of Appeals Meeting Tuesday, May 23, 2023 at 7:00 PM (instructions will be on the posted agenda on how to join the meeting via ZOOM) to consider the application of the Topsfield Historical Society  for premises located at 1 Howlett Street requesting variances pursuant to Topsfield Zoning Bylaw Article IV Sections 12A and 12D Parking General Requirements and Parking Setback for the construction of a parking area. 
Robert J. Moriarty, Jr. 

Chairman, Topsfield ZBA
Chairman Moriarty asked Anne Barrett and Elizabeth Mulholland, President and Board Member respectively, of the Historical Society, if they would provide an overview of their variance request.  They explained that the twelve parking spaces the Gould Barn has utilized in the Emerson Center parking lot for many years are no longer available to them.  Without such parking, including one handicap accessible space, the Gould Barn will not be able to hold any functions.  As the Conservation Commission is requesting the Society utilize a permeable parking surface (to meet current state recommendations) and the only viable location on their lot is their front yard, they are requesting variances from the parking bylaw.   

Ms. Mulholland gave an overview of the proposed parking lot and walkway from the lot to the Gould Barn.  She stated the Society has met with all necessary town departments over the past 6-9 months to review the proposal.  Steve Whelan, Moderator of the Congregational Church, spoke of the difficulty having both The Commons 1894 and the Gould Barn utilize the Emerson Center parking lot for simultaneous events and that the Congregation Church does not object to the building of this parking lot.  

Chairman Moriarty asked if the Gould Barn would require a scenic road permit from the Planning Board.  Ms. Mulholland stated that since the Gould Barn is in the Historic District the Historical Commission would have jurisdiction.  At the Commission’s February 7, 2023 meeting they issued a Certificate of Appropriateness for the parking project including any minimal removal/replacement of the stone wall.  Chairman Moriarty asked if the new parking lot would be open to other businesses or residents.  Ms. Barrett stated they do not envision allowing others to use this lot as the Historical Society must ensure parking is available when needed for Gould Barn events, Society meetings, and Parson Capen House tours. 
Heidi Gaffney, Conservation Administrator, noted that the Topsfield Historical Society is scheduled to attend the Conservation Commission’s meeting on 5/24/23 to discuss the proposed walkway which would be built on top of the Gould Barn’s septic system.  She does not anticipate any objections by the Commission.  Chairman Moriarty asked if any members of the public wished to speak. There were no comments from the public.  

After questions and discussion by the Board, it was agreed that due to the proximity of the Gould Barn property to wetlands, its grade and shape, and no harm or impact to abutters, it was inclined to approve the variances.
David Moniz made a motion to grant the variance to the two sections of the parking requirements  of the Zoning Bylaw with the condition that the Historical Society complies with the site plan as presented and that Conservation Commission approval is received regarding the proposed walkway to the Gould Barn.  Motion was seconded by Jody Clineff and it passed unanimously with a roll call vote as follows:   

Chairman Bob Moriarty
yes

Clerk David Merrill

yes 

Member Dave Moniz

yes

Member Gregor Smith
yes

Member Jody Clineff

yes

252 ROWLEY BRIDGE RD – Public Hearing

Lynne Bermudez read the following Legal Notice which was published in the Salem News on May 8th and 15th, 2023. 

Notice is hereby given that the Topsfield Zoning Board of Appeals will hold a public hearing during a ZOOM Zoning Board of Appeals Meeting Tuesday, May 23, 2023 at 7:00 PM (instructions will be on the posted agenda on how to join the meeting via ZOOM) to consider the application of Connemara House Farm LLC for premises located at 252 Rowley Bridge Road requesting a Special Permit pursuant to Article II, Section 17, for a Conference and Event Facility.   

Robert J. Moriarty, Jr. 

Chairman, Topsfield ZBA

Chairman Moriarty gave an overview of the activities which have occurred to date since Attorney Decoulos’s appeal of the building inspector’s decision to require Connemara Farm to obtain a special permit to continue to operate a wedding and event venue but to stay this decision until Connemara Farm had submitted an application and a decision on that application made by the ZBA.
The Board’s decision was appealed to Land Court and the Court issued a preliminary injunction in this matter.  While the Court determined the ZBA did not have the authority to postpone the implementation of its decision, it recognized many of the issues that the ZBA had cited including the hardship on betrothed who had booked their weddings at the Farm and would suddenly find the wedding cancelled.   The court issued a partial injunction and instructed the Farm to conduct a sound study at the boundaries between Connemara Farm and Attorney Decoulos’s property to determine ambient sound levels and the event sound levels. While the Court focused on the property boundary of Attorney Decoulos as the person who filed the appeal, the ZBA will look at the sound as it relates to all abutting properties during its determination of a special permit.
Connemara Farm has filed an application for a special permit for a Conference and Event Facility which is allowed in the Zoning District in which it is situated.  Chairman Moriarty then reviewed the conditions under which the ZBA could grant a special permit.   
The Chairman stated that since there are multiple items on tonight’s agenda and the fact that the court-ordered sound study will be important in the ZBA’s decision, the discussion tonight will be limited to one hour and the public hearing will be continued.  The Chairman will first ask Connemara Farm’s attorney to speak to why the Farm is an appropriate site for events and how it can be reasonably operated so as to protect the interests of the immediate abutters and the town in general.  He will then take testimony from those who are opposed. If the Board feels it is something they could approve with conditions, then at the next hearing the nature of the conditions will be discussed.
The Chairman recognized Attorney DiLuna who provided background on how Connemara Farm began holding events, current operations, and activities the Farm has taken to date to mitigate noise.  He stated the Farm is asking for no more than what the ZBA granted to Peirce Farm, a similarly situated business.  

The Chairman recognized Attorney Decoulos who explained the proximity of his property to the Farm and urged that while it may be an appropriate use of the Connemara Farm property to conduct events, the manner in which the Farm proposes to do so under a tent is not.  A wedding with 200 people under a tent generates a lot of noise for neighbors and for that reason he is opposed.  He referred to the 4-page response he provided to the board for proposed conditions for a special permit.  He disagreed with Attorney DiLuna’s statement that Peirce Farm is similar in use since their wedding receptions are held in their carriage house – a closed facility in which sounds can be controlled.  By contract Connemara Farm conducts theirs under an open tent and has not been able to control the sound.  He noted that Connemara Farm’s application does not contain any information on equipment to control sound, training of employees on use of the equipment, any mention of the ambient sound level or the sound level at which they intend to play music, the direction of microphones or speakers, and no sound study was attached.  Chairman Moriarty asked Attorney Decoulos if he agreed that, but for noise, the Farm could be run as a Conference and Event Facility without being a nuisance to the neighborhood.  Attorney Decoulos agreed it could.  

The Chairman recognized Attorney McCann (representing English Commons Condominium Association).  She stressed the negative impact to the quality of life for English Common residents from May to October on weekend evenings when people are home enjoying their families and their homes.  She stated now there is an opportunity, with a special permit, to mitigate the noise through conditions in the permit.  She stated the noise level at the property line should be the ambient noise level. She proposed very specific conditions be included (including lighting) in the special permit addressing current and future situations that may arise.  She also mentioned the importance of specifying how conditions will be enforced – such as sound meters for the Police Department.  It should not be that the residents of English Commons become the enforcer.  Chairman Moriarty asked Attorney McCann if she agreed that, but for noise, the Farm could be run as a Conference and Event Facility without being a nuisance to English Commons.  Attorney McCann agreed it could.  
Attorney Decoulos stated that the land court judge had noted that once the sound studies were conducted, he would be looking to ensure noise from a Connemara Farm event was at or below 10 decibel levels above ambient noise when ambient noise is at its lowest, so the judge could rule there can be no increase or something less than 10 decibels above the lowest ambient sound level.  Attorney Decoulos also noted that the Topsfield Bylaw Appendix states that appliances such as air conditioners should not be louder than 3 decibels above ambient noise.  
The Chairman then asked Board members if they had questions.  Discussion was held on the previous sound study conducted in 2022 and the fact the same engineers will be conducting another study in the next few weeks while a wedding event is taking place and results will be provided to the Court and to the ZBA.  The Chairman asked that the sound study cover all abutters, not just Attorney Decoulos’s property.  There was a request from Jody Clineff that state or other guidelines be provided relative to acceptable noise levels.  Kristin Palace asked for information to address whether sound mitigation was different for a DJ vs a live band.     
David Moniz made a motion to continue the public hearing to June 27, 2023.  Motion was seconded by Gregor Smith and it passed unanimously with a roll call vote as follows:   

Chairman Bob Moriarty
yes

Clerk David Merrill

yes 

Member Dave Moniz

yes

Member Gregor Smith
yes

Member Jody Clineff

yes

10 HIGH STREET – Public Hearing Continued
Chairman Moriarty asked Attorney Haverty if he could provide a status of the draft decision and next steps.  Attorney Haverty stated he had submitted a draft decision to the board that presupposes the board will approve the comprehensive permit.  The draft contains a list of suggested conditions and factual findings.  He suggested the Town’s peer review consultant review the document and identify any additional conditions they feel are necessary.  The Conservation Commission will be meeting and providing him with suggested conditions.
Chairman Moriarty asked Heidi Gaffney, Conservation Administrator, if she would provide an update on conservation issues.  The Conservation Commission will be meeting on 5/24/23.  The hearing for the Notice of Intent submitted under the Wetlands Protection Act has been opened and discussion will begin on 5/24/23.  The Caleb Group recently sent her a revised mitigation plan dated 5/11/23.  She sent the ZBA Chair and Attorney Haverty suggested language for conditions relative to mitigation.   Attorney Haverty forwarded the conditions to Attorney Schomer during the meeting.     
Chairman Moriarty asked Attorney Haverty if he could walk the Board through the waivers in the draft decision.  The waivers were reviewed, discussed and either approved or it was agreed additional information was required to reach a decision.  Waivers numbered 7 (earth removal), 9 (signage), 10 (tax abatements), 12 (soil removal), 16 (stormwater), 22 (wetlands), 25 (bonding requirements), and 26 (wetlands) require additional information and will be discussed at the next meeting.  
Lynne Bermudez will consult with Beals + Thomas on how much time will be required for them to review/recommend any additional conditions and waivers in the draft decision.  She will provide this estimate to The Caleb Group before the review proceeds.   Attorney Schomer stated it is agreeable to The Caleb Group to extend the hearing to June 27, 2023. 

Jody Clineff made a motion to continue the public hearing to June 27, 2023.  Motion was seconded by Gregor Smith and it passed unanimously with a roll call vote as follows:   

Chairman Bob Moriarty
yes

Clerk David Merrill

yes 

Member Dave Moniz

yes

Member Gregor Smith
yes

Member Jody Clineff

yes

90 MAIN STREET - Discussion
Chairman Moriarty welcomed Heather Kubany and asked if she could review her proposal for 90 Main St.  Ms. Kubany explained her desire to purchase the property and restore it to its original beauty and turn it into a bed and breakfast.  Ms. Kubany requested any input or concerns from the Board before she proceeds and returns to the Board for a formal public hearing.  The board asked that when she returns she be able to speak to having sufficient parking on the property for a bed and breakfast and that she reach out to neighbors to inform them of her plans.  Ms. Kubany will also speak with Heidi Gaffney, the Conservation Administrator, as there are wetlands on the property.
MINUTES

Gregor Smith made a motion to approve the minutes of 4/25/23.  Motion was seconded by Jody Clineff and it passed unanimously with a roll call vote as follows:   
Chairman Bob Moriarty
yes

Clerk David Merrill

yes 

Member Dave Moniz

yes

Member Gregor Smith
yes

Member Jody Clineff

yes

Discussion was held on the best way for Lynne to provide materials to Board members in preparation for ZBA meetings.  It was decided that Lynne will continue the present approach of emailing members information as she receives it throughout the month.   
ADJOURN
At 9:48 pm David Moniz made a motion to adjourn. David Merrill seconded the motion and it passed unanimously with a roll call vote as follows: 
Chairman Bob Moriarty
yes

Clerk David Merrill

yes 

Member Dave Moniz

yes

Member Gregor Smith
yes

Member Jody Clineff

yes

Alternate Kristin Palace
yes

Respectfully submitted,

Lynne Bermudez
Sr. Administrative Assistant

DOCUMENTS
Per the Open Meeting Law, documents that were either distributed to the Zoning Board of Appeals before the meeting or discussed at the meeting were:

1. Agenda 
2. 1 Howlett St. – Variance application 5-1-23, Capen House Deed , Existing Conditions and Removal Plan, Layout/Materials/Grading Plan, ZBA Decision 9-22-2009, Legal Notice, Parking lot design 5-18-23
3. 252 Rowley Bridge Rd.  Conference and Event Facility Special Permit Application 4-18-23, Pro Sound Service system proposal 4-23-22, Noise Evaluation 3-31-22, Noise Complaints 5-22-23, Preliminary Injunction 5-19-23, J. Decoulos response to special permit application 5-23-23 
4. 10 High St. Draft Decision – 5/20/23
5. 90 Main St. – House picture

6. Draft Meeting Minutes 4-25-23 
Approved at the 6-27-23 meeting.
Pursuant to the 'Open Meeting Law,' G.L. 39, § 23B, the approval of these minutes by the Committee constitutes a certification of the date, time and place of the meeting, the members present and absent, and the actions taken at the meeting. Any other description of statements made by any person, or the summary of the discussion of any matter, is included for the purpose of context only, and no certification, express or implied, is made by the Committee as to the completeness or accuracy of such statements.
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